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Issue I

CONFERENCEREPORTS

SECTION

7: WATER QUALITY STANDARDS IN AUGMENTATION PLANS AND

EXCHANGES: WHAT ARE THEYAND WHAT SHOULD THEY BE?

Presented by Ms. Susan G. Pray of Godfrey & Lapuyade PC, Ms.
Sarah A. Klahn of White & Jankowski LLP, and Mr. Kelly DiNatale of
Camp Dresser & McKee, Inc., this afternoon section of the conference
dealt with water quality standards in relation to exchange and augmentation plans. The speakers framed the discussion of water quality standards in relation to the Denver Exchange Case (Case No. 96CW145)
between the cities of Denver and Thornton.
Denver applied for declaratory judgments that imposing water
quality standards after issuing a NPDES discharge permit is unconstitutionally ex post facto; water quality is not a factor in consideration of a
diligence application; and water quality is not a factor in making absolute a conditional right. Thornton argued for consideration of water
quality in diligence applications and absolute right declarations; for
the application of can and will requirements to findings of diligence in
section 37-92-305 (9) (b) of the Colorado Revised Statutes; and for Denver's obligation to meet statutory water quality standards of section 3780-120(3). The District Court, Water Division No. 1, held Thornton
improperly framed its can and will arguments and refused to address
the issue; proof of quality of substituted water is not necessary to a
showing of diligence; and Denver's conditional decree could not be
made absolute until Denver proved the water it substituted under the
exchange meets the requirements of section 37-92-305(5) of the Colorado Revised Statutes.
Ms. Pray represented Thornton in the case. Ms. Pray proposed that
section 305 mandated that both quantity and quality of the water substituted in an exchange or augmentation must meet the requirements
the senior appropriator "has normally been used to." Additionally,
Ms. Pray contended that the Colorado legislature enacted the Colorado Water Quality Control Act ("CWQCA") to protect the state's waters by regulating discharges of pollutants into the state's waters. The
Act established the Water Quality Control Commission ("WQCC") to
classify and set water quality standards, and the Water Quality Division
("WCD") to enforce regulations instituted by the WQCC. Ms. Pray
asserted that a water court should impose water quality standards, beyond those promulgated by the WQCC and WCD, sufficient to ensure
that downstream senior appropriators received water of equivalent
quality to that historically diverted. Thornton claimed injury to its appropriation because the substitute water Denver supplied under the
exchange was more expensive to treat for its historical use as Thornton's drinking water.
Ms. Klahn represented Denver in the case. Ms. Klahn juxtaposed
the "requirements" established by statute and the "standards" adopted
under the CWQCA, against a water court's inherent ability to deter-
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mine water quality injury based on the facts of any given injury action.
Under the first theory, statutory quality requirements and the standards set by the WQCC bind water courts, eliminating court discretion
to set water quality standards. Under the second theory, water courts
may make quality determinations based on the evidence on a case-bycase basis. Ms. Klahn stated her preference for the first theory on the
basis that the legislature is better-equipped to deal with the complex
issues surrounding water quality. Furthermore, in contradiction to Ms.
Pray's supposition, Ms. Klahn suggested that water courts do not have
the expertise to determine water quality standards in relation to the
myriad of regulated and non-regulated water constituents. Specifically,
water courts should not impose standards beyond those propagated by
the WQCC, nor beyond those determined by permit from the WCD.
Ms. Klahn took the analysis a step further by detailing some of the
pitfalls associated with litigation of water quality issues and possible
practitioner mitigation efforts. Ms. Klahn suggested that practitioners
consider quality at both discharge and diversion; initiate thorough
sampling programs as a water quality case is only as good as the data
collected; learn the language of the scientific and technical aspects of
the issue; advise clients that costs of such cases are exorbitant, retain
the best experts possible; and ask for a bench trial due to the long
length of the trial.
Mr. DiNatale, an expert in water quality and a registered professional engineer, outlined the basic issues and arguments from both
sides of the spectrum. Mr. DiNatale suggested that municipal effluent
is a reliable source of water in an over-appropriated watershed, considerably less expensive than purchasing or developing new water rights,
and sufficiently regulated under the NPDES permit process. Further,
Mr. DiNatale suggested that a NPDES permit might constitute "prima
facie evidence that a permitted discharge is acceptable water quality for
downstream uses." On the other hand, Mr. DiNatale pointed out that
downstream users might be injured if water substituted by an upstream
user degrades water quality and the downstream user already invested
significant resources to insure a high water quality. Simply, Thornton's
injury may be legitimate given that non-regulated constituents present
in municipal effluent might necessitate expensive filtration processes
not required prior to the exchange.
Matthew Smith
SECTION 8: SHOULD WATER QUALITY BE REGULATED IN CHANGES OF
WATER RIGHTS PROCEEDINGS?

The final section of the conference concerned whether giving the
water courts jurisdiction over quality issues in change of water rights
cases would address perceived decreases in water quality. Mr. Paddock
moderated the discussion.

